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The Corps of Engineers 
has 4 Districts in the 
State of Kentucky. 

The Louisville District 
covers the majority of 
Kentucky.

Other Districts include 
Nashville District, 
Huntington District, and 
Memphis District
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FEDERAL PERMITTING

The Regulatory Program’s authority is 
delegated to the U.S. Army Corps of 
Engineers (Corps) directly from the U.S. 
Congress.

Two Sections of Law:

• Section 10 of the River and Harbors 
Act of 1899 (“Section 10”)

• Section 404 of the Clean Water Act 
(“Section 404”)
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REGULATORY PROGRAM GOALS

Protect the Nation’s aquatic resources while allowing reasonable development

Ensure fair, flexible, balanced, and timely decisions
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SECTION 10 OF THE RIVERS AND 
HARBORS ACT OF 1899

Regulates the placement of any 
Structure or work in, under, or over a 
“traditionally navigable water” (TNW).  
Structure or work: Utility lines, outfalls, 
marinas, boat docks, dredging, etc.

Ohio River, Green River, Salt River, 
Licking River, etc.
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SECTION 404 OF THE CLEAN WATER ACT
Regulates the discharge of
dredged or fill material into “waters 
of the U.S.” (WOUS), including 
adjacent wetlands

“Dredged material” is material 
excavated or dredged from WOUS, 
such as sediment, soil and rock, 
etc.

Ordinary High Water Mark (OHWM)
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SECTION 404 OF THE CLEAN WATER ACT

Fill material is an “effect 
based” definition:  where the 
material has the effect of 1) 
replacing the any portion of a 
WOUS with dry land, or 2) 
changing the bottom 
elevation of a WOUS.

Ex: Rock, sand, soil, 
concrete, riprap, gabions, 
fords, dams, berms, rock 
veins, weirs, etc
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WATERS OF THE UNITED STATES (WOUS)

• Multiple regulatory changes over the last 4 
years to try to better classify “WOUS” 

• Each project must be reviewed on a case-
by-case basis

• A Preliminary Jurisdictional Determination 
may be advantageous when time is a 
consideration. 

- Most impacts are temporary for utility 
projects and are below mitigation thresholds.

Jurisdictional vs Non-Jurisdictional WOUS
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WETLANDS
1987 Wetland Delineation Manual 

Regional Supplements (2 in Kentucky)
- Eastern Mountains and Piedmont Region
- Atlantic and Gulf Coastal Plain

• Soils
• Vegetation
• Hydrology* 

*Wetlands do not always have 
standing water!



10

WETLANDS
These are examples of emergent wetlands.  They usually will 
contain sedges, rushes, cattails, etc.
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WETLANDS

This is an 
example of a mix 
of emergent and 

scrub-shrub 
wetlands.
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WETLANDS

These are examples of forested wetlands. 
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TYPES OF STREAMS
Perennial Stream – Water flowing year-round under 
normal conditions.

Intermittent Stream – Water flowing during certain 
times of the year.

Ephemeral Stream – Water flowing only for short 
duration after precipitation events.

Relatively 
Permanent 
Flow

Non-
Relatively 
Permanent 
Flow
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STREAMS
PERENNIAL STREAMS
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STREAMS
INTERMITTENT STREAMS
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STREAMS
EPHEMERAL STREAMS

Ephemeral streams do not show 
up as any type of blue-line on 
USGS quadrangle maps

Specific topographic lines on a 
quadrangle map are indicative of 
the possible presence of an 
ephemeral stream-determined 
by a site visit 
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STREAMS
EPHEMERAL STREAMS



18STREAMS
EPHEMERAL STREAMS
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EXAMPLES OF ACTIVITIES THAT MAY NEED A 
CORPS PERMIT 

• Bank stabilization
• Stream restoration structures
• Culverts
• Re-routing of a stream
• Tiling/draining a wetland
• Dredging
• Mechanized land-clearing
• Channelization of a stream
• Roads 
• Utility lines

• Residential construction projects
• Commercial construction projects
• Boat ramps
• Boat docks
• Marinas
• Barge facility

*These are some examples and are not 
limited to these activities
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PROJECT  DESIGN  

1. Determine Location of Waters on Site

2. Assess Potential Impacts to Waters
• Avoid Impacts
• Minimize Impacts
• Mitigate Impacts which cannot be avoided

3. Apply for Authorization when design plans and 
impacts are known
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TYPES OF PERMITS
Standard Permits

Individual Permits (IPs)
• Full Public Interest Review
• Alternatives Analysis - Section 404(b)(1) Guidelines

• Least Environmentally Damaging Practical Alternative (LEDPA)
• Special Aquatic Sites – presumption that there is upland alternative 

• Agency Coordination
• Typical issuance in 120 days (for non-controversial projects)
• Mitigation is usually involved and compensates for impacts; i.e., 

replaces the lost wetland, enhancements to the impacted stream, 
etc.
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TYPES OF PERMITS
Standard Permits

Letters of Permission (LOPs)
• Abbreviated Processing Procedure
• Non-Controversial
• Agency Coordination
• Typical issuance < 120 days
• Mitigation not applicable to this permit type
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TYPES OF PERMITS

 Minimal Aquatic Impacts (<1/2 acre)
 Activity-Specific 
 Nationwide Permits (NWP)
 May or may not require a preconstruction notification.
 Verifications are typically issued within 45 to 60 days of receipt of a 

complete application.
 Free!

General Permits
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NATIONWIDE PERMITS (NWP)

• NWP# 3 – Maintenance

• NWP# 57 – Electric Utility Line and Telecommunications Activities

24
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MITIGATION 

“Single and Complete”

If any single crossing would result in permanent impacts 
greater than 0.03 acre of stream or 0.10 acre of wetland, 
compensatory mitigation would be required. 

Mitigation requirements will be discussed during permit 
application review. 

25
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APPLICABLE NATIONWIDE PERMITS

NWP# 3 - Maintenance

• Repair, rehabilitation, or 
replacement of any previously 
authorized, currently serviceable 
structure or fill

• Allows for temporary structures, 
fills, and work, including the use of 
temporary mats to conduct the 
maintenance activity

NWP# 57 – Electric Utility Line and 
Telecommunications Activities

• Activities required for the 
construction, maintenance, repair, 
and removal of electric utility lines, 
telecommunication lines, and 
associated facilities

• Each crossing is “single and 
complete”

26
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TYPES OF IMPACTS – SECTION 404

Temporary*
• Open trench installation of lines
• Timber matting
• Temporary stream crossings

*must be returned to preconstruction 
contours and elevation when 
construction is complete

Permanent
• Permanent access roads
• Conversion of forested wetland to 

scrub shrub/emergent wetland
• Permanent attendant features 

27
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• Any structure or work in, over, under, or affecting the course, location, or condition 
of any navigable water of the United States requires authorization.

TYPES OF IMPACTS – SECTION 10
28
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Projects that would not require the discharge of fill material into WOUS and projects 
that would not be constructed in, over, or under a Section 10 water. 

• Directional boring (non-section 10)
• Clear Span Crossings
• Tree Clearing by hand in wetland areas

ACTIVITIES THAT WOULD NOT REQUIRE A PERMIT
29
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• Section 401 of the Clean Water Act 
– Energy and Environment Cabinet, Department for Environmental 
Protection, Kentucky Division of Water

• Section 7 of the Endangered Species Act 
– U.S. Fish and Wildlife Service

• Section 106 of the National Historic Preservation Act 
– Kentucky Heritage Council (State Historic Preservation Office)

• Section 408 of the Rivers and Harbors Act 1899 
– Army Corps of Engineers Civil Works

OTHER FEDERAL LAWS

The Corps initiates and facilitates the coordination with other state and federal agencies
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Coordination with the Kentucky Division of Water

• A federal agency may not issue a license or permit to conduct any activity that may result in 
any discharge into “water of the United States” unless the Certifying Authority affirms that the 
discharge would not violate state water quality standards. 

• General Certification of the NWP
• Individual Water Quality Certification
• Waiver
• Denial

OTHER FEDERAL LAWS - SECTION 401
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Coordination with the U.S. Fish and 
Wildlife Service

• Requires the federal agencies to ensure their 
activities are not likely to jeopardize the 
continued existence of federally listed species 
or destroy or adversely modify designated 
critical habitat.

- Mussels, bats, plants, insects, birds, etc.

• Information for Planning and Consultation 
(IPAC) - https://ipac.ecosphere.fws.gov/

- Official Species List 

OTHER FEDERAL LAWS - SECTION 7

https://ipac.ecosphere.fws.gov/
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Coordination the Kentucky 
Heritage Council (KHC)/State 
Historic Preservation Officer

• Requires federal agencies to 
consider the effects of their actions 
on historic properties.

- Archaeological Sites, Historic 
Properties, bridges, etc. 

OTHER FEDERAL LAWS - SECTION 106
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ENG FORM 6082 – PRECONSTRUCTION NOTIFICATION
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EXAMPLE IMPACT TABLE
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EXAMPLE PROJECT MAPS
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• Regulatory Request System (RRS) - https://rrs.usace.army.mil/rrs

• Via email: CELRL.Door.To.The.Corps@usace.army.mil

HOW TO SUBMIT REQUESTS ELECTRONICALLY
38

https://rrs.usace.army.mil/rrs
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QUESTIONS?
Contact Information
Sarah Atherton
U.S. Army Corps of Engineers
CELRL-RDS
P.O. Box 59
Louisville, KY 40201-0059
(502) 315-6711
Sarah.E.Atherton@usace.army.mil

More info on the web: 
https://www.lrd.usace.army.mil/Wetlands-
Permits/Kentucky/
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